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ARTICLE 1 DEFINITIONS V4 _i¥ansa atuildsmunioudelli
For the purpose of this Protocol: N, AT NTYU
(@) ASEAN instrument means any instrument which is . mﬁrﬁad
concluded by Member States, as ASEAN Member States, in f. mﬁé’gﬂ%m
written form, that gives rise to their respective rights and d. mﬁ@'ﬁwm
obligations In accordance with international law; 2. ToRnmifienaszule
(b) Complaining Party means any Member State which - ilomvesteuni o Wumsivuadfowwesdesdlldiinissmun
requests consultation under Article 5 of this Protocol, ﬁ’uﬁﬂiaﬂﬁﬂ‘wLwﬂamﬁﬂé’fawﬁﬁﬁ
(c) Responding Party means any Member State to which the
request for consultation is made under Article 5 of this
Protocol;
(d) Parties to the dispute means the Complaining Party and
the Responding Party; and
(e) Unresolved dispute means a dispute over the
interpretation or application of the ASEAN Charter or
other ASEAN instruments which has failed to be resolved by
mutual agreement, and after the application and
implementation of Article 9 of this Protocol.
ARTICLE 2 SCOPE AND APPLICATION V4 - WEEn5Y AnuavaulaveInIsttnalnssiudeninaiuiisans

1. This Protocol shall apply to disputes which concern the
interpretation or application of:

(a) the ASEAN Charter;

(b) other ASEAN instruments unless specific means of settling
such disputes have already been provided for; or

(c) other ASEAN instruments which expressly provide that this
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Protocol or part of this Protocol

shall apply.

2. Paragraph 1 (b) of this Article shall be without prejudice to
the right of the Parties to such disputes to mutually agree that
this Protocol shall apply.

- Wavvesdaund b Wunsiivusveuansidnabnsefudafininay
N5aN5 Yansafiunisaanaiteduauisanseyinlalaglduinsnisnng
U3 lldeseannsesulggiiielmdulumuieans

ARTICLE 3 GENERAL PROVISIONS

1. This Protocol shall be interpreted in accordance with the
customary rules of treaty interpretation of public international
law.

2. The Parties to the dispute are encouraged at every stage of
a dispute to make every effort to reach a mutually agreed
solution to the dispute. Where a mutually agreed solution is
reached, it shall be notified to the Secretary General of ASEAN

and other Member States.
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ARTICLE 4 COMMUNICATION AND TIME PERIODS

1. All communications including notifications, requests, replies
and referrals made pursuant to this Protocol shall be in
writing and are deemed to have been received if they are
physically delivered to the addressed Party through
diplomatic channels.

2. Unless otherwise specified, any time period provided for in
this Protocol shall not be modified by mutual agreement of
the Parties to the dispute.
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ARTICLE 5 CONSULTATION

1. A Complaining Party may request consultation with a
Responding Party with respect to any dispute concerning the
interpretation or application of the ASEAN Charter or other
ASEAN instruments. The Responding Party shall accord due
consideration to a request for consultation made by the

Complaining Party and shall accord adequate opportunity for
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such consultation.

2. The request for consultation shall state the reason for the
request, including identification of the matters giving rise to
the dispute and an indication of the legal basis for the
complaint. A copy of such request shall be simultaneously
provided to the Secretary-General of ASEAN who shall notify
all other Member States of such request.

3. If a request for consultation is made, the Responding Party
shall reply to the request within thirty (30) days from the date
of its receipt and shall enter into consultation within sixty (60)
days from the date of receipt of the request for consultation,
with a view to reaching a mutually agreed solution. The
consultation shall be completed within ninety (90) days, or
any other period mutually agreed by the Parties to the
dispute, from the date of receipt of the request for

consultation.

ARTICLE 6 GOOD OFFICES, MEDIATION AND CONCILIATION
1. The Parties to the dispute may at any time agree to good
offices, mediation or conciliation. Proceedings for good offices,
mediation or conciliation may begin and be terminated at any
time.

2. The Parties to the dispute may request the Chairman of
ASEAN or the Secretary-General of ASEAN, acting in an ex
officio capacity, to provide g¢ood offices, mediation or
conciliation.

3. Proceedings involving good offices, mediation or
conciliation, and positions taken by any of the Parties to the
dispute during these proceedings, shall be without prejudice
to the rights of any of the Parties to the dispute in any further

or other proceedings.
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4. (a) Good offices, mediation or conciliation directed by the
ASEAN Coordinating Council to the Parties to the dispute
pursuant to Article 9 of this Protocol shall be in accordance
with this Protocol, and the Rules of Good Offices, Rules of
Mediation or Rules of Conciliation annexed to this Protocol.

(b) Procedures of good offices, mediation or conciliation
directed by the ASEAN Coordinating Council pursuant to
Article 9 of this Protocol shall be in accordance with the Rules
of Good Offices, Rules of Mediation or Rules of Conciliation,
subject to such modifications as the Parties to the dispute

may agree in writing.

ARTICLE 7 FUNCTIONS OF GOOD OFFICES, MEDIATION AND
CONCILIATION

1. The persons providing good offices, mediation or
conciliation shall assist and facilitate the Parties to the dispute
to achieve an amicable settlement of the dispute between
them in the light of the relevant provisions of the ASEAN
Charter and/or any ASEAN instruments.

2. Where the Parties to the dispute reach an amicable
settlement of the dispute, they shall draw up and sign a
written settlement agreement.

3. By signing the settlement agreement, the Parties to the
dispute put an end to the dispute and are bound by the
agreement.

4. The settlement agreement shall then be notified by the
Parties to the dispute to the Secretary- General of ASEAN,
other Member States, and the ASEAN Coordinating Council

where good offices, mediation or conciliation is directed by it.
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ARTICLE 8 REQUEST FOR ARBITRATION
1. The Complaining Party may, by notice in writing addressed
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to the Responding Party, request for the establishment of an
arbitral tribunal to resolve the dispute, if:

(a) the Responding Party does not reply within thirty (30) days
from the date of receipt of the request for consultation;

(b) the Responding Party does not enter into consultation
within sixty (60) days from the date of receipt of the request
for consultation; or

(c) the consultation fails to settle the dispute within ninety
(90) days, or any other period mutually agreed by the Parties
to the dispute, from the date of receipt of the request for
consultation.

2. A copy of the notice shall be provided to the Secretary
General of ASEAN who shall notify all other Member States of
such request. The notice shall state a summary of the factual
and legal basis of the request sufficient to present the
problem clearly, including the provisions of the ASEAN Charter
or ASEAN instrument to be addressed by the arbitral tribunal.
3. The Responding Party shall express its consent to the
establishment of an arbitral tribunal within fifteen (15) days
from the date of receipt of the notice from the Complaining
Party. The Parties to the dispute may agree to extend the
period for the Responding Party to express its consent for a
period of up to thirty (30) days from the date of receipt of the
notice from the Complaining Party. The copy of the reply sent
shall be provided to the Secretary-General of ASEAN who
shall notify all other Member States of such reply.

4. Where the Responding Party does not agree to the request
for the establishment of an arbitral tribunal, or fails to
respond within the period specified in Paragraph 3 of this
Article, the Complaining Party may refer the dispute to the
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ASEAN Coordinating Council.

ARTICLE 9 REFERENCE TO THE ASEAN COORDINATING
COUNCIL

1. Where a dispute is referred to the ASEAN Coordinating
Council pursuant to Paragraph 4 of Article 8, the ASEAN
Coordinating Council may direct the Parties to the dispute to
resolve their dispute through ¢ood offices, mediation,
conciliation or arbitration.

2. The ASEAN Coordinating Council shall notify its decision to
the Parties to the dispute within forty-five (45) days from the
date the dispute was referred to it. The Chairman of the
ASEAN Coordinating Council shall determine the processes by
which the ASEAN Coordinating Council shall come to its
decision. Such processes may include consultations through
correspondence, emails, videoconferencing, or other means.
The ASEAN Coordinating Council can, in exceptional
circumstances, decide to convene an urgent special meeting
of the ASEAN Coordinating Council to decide on the dispute.
3. Where the ASEAN Coordinating Council is of the view that it
is unable to come to a decision on the dispute within the
period specified in Paragraph 2 of this Article to notify the
Parties to the dispute of its decision, it may decide to extend
this time by a period of not more than thirty (30) days and
shall inform the Parties to the dispute accordingly.

4. Where the ASEAN Coordinating Council is unable to reach a
decision on how the dispute is to be resolved within the
period specified in Paragraph 2 of this Article to notify the
Parties to the dispute, or any extended period, any Party to
the dispute may refer the dispute to the ASEAN Summit as an
unresolved dispute under Article 26 of the ASEAN Charter.
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ARTICLE 10 ARBITRATION

1. Arbitration, arising from mutual consent of the Parties to
the dispute or a direction of the ASEAN Coordinating Council,
shall be in accordance with this Protocol and the Rules of
Arbitration annexed to this Protocol.

2. Procedures of arbitration shall be in accordance with the
Rules of Arbitration annexed to this Protocol, subject to such
modifications as the Parties to the dispute may agree in

writing.
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ARTICLE 11 ARBITRATORS

1. The number of arbitrators and the manner in which they
are appointed or replaced shall be prescribed in the Rules of
Arbitration annexed to the Protocol.

2. All arbitrators shall:

(a) have expertise or experience in law, other matters covered
by the ASEAN Charter or the relevant ASEAN instrument, or
the resolution of disputes arising under international
agreements;

(b) be chosen strictly on the basis of objectivity, reliability,
and sound judgment;

(c) be independent of, and not be affiliated with or take
instructions from, any Party to the dispute;

(d) not have dealt with the matter in any capacity; and

(e) disclose, to the Parties to the dispute, information which
may give rise to justifiable doubts

as to their independence or impartiality.

3. The Chair of the arbitral tribunal shall not be a national of
any Party to the dispute, and shall preferably be a national of

a Member State.
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ARTICLE 12 FUNCTIONS OF ARBITRAL TRIBUNAL

An arbitral tribunal shall make an examination of the facts of
the case before it and decide the case in the light of the
relevant provisions of the ASEAN Charter and/or the ASEAN
instrument cited by the Parties to the dispute to resolve the
dispute between them and shall provide reasons for its

rulings.
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ARTICLE 13 THIRD PARTY

1. Any Member State which has notified its substantial
interests in a matter in dispute within thirty (30) days from the
notification of the reply of the Responding Party consenting to
the request for the establishment of the arbitral tribunal
pursuant to Paragraph 3 of Article 8 or the notification of the
decision of the ASEAN Coordination Council directing the
Parties to the dispute to resolve their dispute through
arbitration pursuant to Article 9, shall have rights and
obligations of a Third Party.

2. The Third Party shall have an opportunity to be heard by
the arbitral tribunal and to make submissions to the arbitral
tribunal. These submissions shall also be given to the Parties
to the dispute and shall be reflected in the award of the
arbitral tribunal.

3. The Third Party shall receive from the Parties to the dispute
their submissions to the first substantive meeting of the

arbitral tribunal.
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ARTICLE 14 APPLICABLE LAW

1. The arbitral tribunal shall apply the provisions of the ASEAN
Charter and other ASEAN instruments, as well as applicable
rules of public international law.

2. The arbitral tribunal shall apply other rules of law
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applicable to the substantive questions of the dispute or to
decide a case ex aequo et bono, if so agreed by the Parties to

the dispute.

ARTICLE 15 ARBITRAL AWARD

1. The award of the arbitral tribunal shall be final and binding
on the Parties to the dispute. It shall be fully complied with
by the Parties to the dispute.

2. The award of the arbitral tribunal shall not add to or
diminish the rights and obligations provided in the ASEAN

Charter or any other relevant ASEAN instrument.
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ARTICLE 16 COMPLIANCE WITH ARBITRAL AWARD AND
SETTLEMENT AGREEMENT

1. Parties to the dispute shall comply with the arbitral awards
and settlement agreements resulting from g¢ood offices,
mediation and conciliation.

2. Any Party to the dispute required to comply with an arbitral
award or settlement agreement shall provide the Secretary-
General of ASEAN with a status report in writing stating the
extent of its compliance with the arbitral award or settlement

agreement.
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ARTICLE 17 COSTS

1. The costs of arbitration under this Protocol shall be borne
by the Parties to the dispute in accordance with the Rules of
Arbitration annexed to this Protocol.

2. The costs of good offices, mediation and conciliation shall
be determined by the persons providing good offices,
mediation and conciliation in  consultation with and
agreement of the Parties to the dispute, and shall be borne

equally by the Parties to the dispute. All other expenses
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incurred by a Party to the dispute shall be borne by that
Party.

1AINNTNUIINT Lifeseennsy Uy gaielmdulunuitass

ARTICLE 18 FUNCTIONS OF THE ASEAN SECRETARIAT

1. The ASEAN Secretariat shall have the responsibility of
assisting the arbitral tribunals and persons providing good
offices, mediation and conciliation, especially on the legal,
historical and the procedural aspects of the matters dealt
with, and of providing secretarial and technical support.

2. The expenses of the ASEAN Secretariat's support shall be
borne by the Parties to the dispute.
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ARTICLE 19 FINAL PROVISIONS

1. This Protocol shall be signed by all Member States.

2. This Protocol shall be subject to ratification by all Member
States in accordance with their respective internal procedures.
3. Instruments of ratification shall be deposited with the
Secretary-General of ASEAN who shall promptly notify all
Member States of each deposit.

4. This Protocol shall enter into force on the day following
the date of deposit of the tenth instrument of ratification with
the Secretary-General of ASEAN.

5. This Protocol shall be deposited with the Secretary General
of ASEAN, who shall promptly furnish a certified copy thereof

to each Member State.
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ARTICLE 20 ANNEXES

1. All of the Annexes to this Protocol shall form integral parts
of this Protocol.

2. In the event of a conflict between this Protocol and any of

the Annexes thereto, this Protocol shall prevail.
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ARTICLE 21 AMENDMENTS

1. Any Member State may propose amendments to this
Protocol and/or any of the Annexes to the Committee of
Permanent Representatives to ASEAN.

2. Proposed amendments to this Protocol and/or any of the
Annexes shall, by consensus, be submitted by the Committee
of Permanent Representatives to ASEAN to the ASEAN
Coordinating Council.

3. Amendments to this Protocol and/or any of the Annexes
adopted by consensus of the ASEAN Coordinating Council
shall be ratified by all Member States in accordance with their
respective internal procedures.

4. An amendment shall enter into force on the thirtieth day
following the date of the deposit of the tenth instrument of
ratification with the Secretary-General of ASEAN.
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