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https://www.pwc.com/id/en/media-centre/infrastructure-news/july-2019/water-resources-bill.html

http://www.mondag.com/x/863448/\Water/Wading+through+Indonesias+New+Water+Resources+Law
http://m.abnrlaw.com/news_detail.php?send_news_id=3598&year=2019
® Prior to the 2015 decision, the Court had handed down two other decisions on WRL 2004, which held that while WRL 2004 itself satisfied
the principal of State control enshrined in Article 33 (3), it would nevertheless be declared unconstitutional for failing to uphold State control if its

implementing regulations did not comply with a series of conditions (the implementing regulations had yet to be issued at that time). These conditions
were broadly summarized by the Court in its 2015 decision as follows:
1. Every legal measure related to the use of water resources must have regard to the public’s right to water and the principle of State

control as water must be used to provide maximum benefit for the people;
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2. The State must ensure the fulfillment of the public’s right to water;

3. The use of water resources must have regard to environmental conservation;

4. The State must oversee and tightly control the use of water resources;

5. As public enterprises are extensions of the State, they must be given priority in accessing water resources; and

6. If conditions 1 — 5 are satisfied and surplus water is still available, the private sector may be granted rights to use water resources, but
only subject to strict conditions.

“ Definitions

“Water” is all water that is found on the surface of or underneath the ground, including, surface water, ground water, rain water and
seawater found on land;

“Water resource” comprises water, water sources and water power;

“Water source” is a natural or manmade place or receptacle that holds water and which is found on the surface or underneath the
ground;

“Water power” is the potential contained in water and/or a water source which can benefit or harm human life and the environment;

€ Article 6 WRL 2019, the State guarantees the public’s right to sufficient quantities of good quality, clean and safe water on a sustainable
basis and at an affordable price so as to fulfill people’s basic daily needs and maintain health and hygiene.

In fulfilling this guarantee, the State is required to adhere to the following order of priorities in the allocation of water resources:

a. fulfillment of people’s daily water needs;

b. fulfillment of the water needs of smallholders; and
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c. fulfillment of the water needs of public water supply systems.

Should there be surplus water available after the above three priorities have been catered to, then water resources may, once again in
order of priority, be used for:

a. non-commercial public purposes; and

b. for commercial purposes based on a license.

As can be seen, the use of water resources by the private sector for commercial purposes is positioned right at the end of the order of priorities.

€ $raud 905507 o

® Article 49 (1) WRL 2019 provides that water resources may be used for commercial purposes in the following ways:

a.  Water resources as a medium (for example, commercial use for purposes of transportation, power generation, sport,
tourism and aquaculture);

b. Water and water power as a material, including for the production of both water-based products (such as packaged water
and other beverages) and non water-based products, and the use of water for food processing; by hotels, plantations and industry, and
for auxiliary production processes);

c. Water sources as a medium (such as the construction of bridges and pipe networks and the laying of
telecommunications/power cables in water bodies) and/or

d. Water, water sources and/or water power as a medium and material (such as in the exploration, exploitation and refining
of mineral ores that are extracted from a water source).

“In order to use water resources for any of the commercial purposes listed in Article 49(1) WRL 2019, a license must be obtained from
the central or local government, as the case may be. In addition, a “Water Resources Management Service Fee” (Biaya Jasa Pengelolaan Sumber Daya
Air / BJPSDA) must be paid, that is, a fee that is levied on a commercial user of water resources for the purpose of financing sustainable water resource
management. The amount of the fee is set by the central government or the relevant local government as a fixed charge per cubic meter of water.

At the local level, fees are to be determined based on guidelines issued by the Minister.
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“ Article 46 (1) provides that the commercial use of water resources must in all circumstances:

i. not interfere with, undermine or abrogate the public’s right to water;

ii. have regard to the State’s duty to protect the public’s right to water;

iii. have regard to environmental conservation;

iv. be subject to State supervision and control;

v. be regulated in such a way that first priority in the commercial use of water resources is given to public enterprises (state, local
government and village enterprises);

vi. (be subject to tight requirements, and may only be permitted if the principles referred to in points ()-(v) above have been complied
with and surplus water continues to be available.

Article 47 reiterates that water sources may only be exploited for commercial purposes if sufficient water is available to fulfill the public’s
daily needs and smallholder irrigation requirements. Further, private-sector use of water resources must have regard to their social and environmental
functions, the security of State assets and environmental conservation. In addition, the use of water resources must be based on the relevant central
or local government Water Resources Management Pattern (Pola Pengelolaan Sumber Daya Air) and Water Resources Management Plan (Rencana
Pengelolaan Sumber Daya Air). Both of these documents should be prepared by the central or local government, as the case may be, as part of the
overall water management planning process at the national and local levels.

“In licensing of the use of water resources, Article 49(3) WRL 2019 requires the following order of priorities to be adhered to:

a. fulfillment of the basic daily needs of groups that require large volumes of water (no explanations are provided as to what is being
referred to here, other than that such groups use a water quota that is in excess of what is needed to fulfill basic daily needs)

b. fulfillment of basic daily needs in a way that changes the natural condition of a water source (no explanation provided);

c. fulfillment of the needs of smallholders who are not served by an existing irrigation system;

d. fulfillment of the needs of public water supply systems;

e. fulfillment of the water needs of non-commercial facilities related to the public interest (for example, parks, places of worship, and
public and social facilities);

f. fulfillment of the water needs of public enterprises (state, local government and village enterprises) for commercial purposes; and finally

g. the use of water resources for commercial purposes by a private enterprise or individual.

Thus, the private sector is once again positioned right at the end of the pecking order.
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“?In fact, the textile industry has agreed to establish a local fabric industry. Previously, the garment industry had chosen to rely on
imported fabrics, so that local thread products were not absorbed by the fabric industry that was squeezed by imported products.

However, if the articles in the Water Resources Bill inhibit the textile industry, the garment industry will rely on imported fabrics again. “If
the water issue persists, then [textile production] will also be lower. In the end, [the garment industry] will import [fabric] again.”

“® Data from the Public Works and People’s Housing (PUPR) Ministry in 2012 showed that the water consumed by households were 6.4
trillion litres yearly. AMDK industry only uses 0.06% or 18 billion litres of water from the total needed by the industry of 27.7 trillion litres yearly.
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